


What shall | do next? This is a frequently asked question in mediation. It is not only asked by be-
ginners, but always when mediation comes to a standstill. If something goes wrong, the question
arises. It's good to know where to find the answer. The answer will not pre-emptively be found in
the parties or in the person of the mediator. Though it is usually searched for there. Instead, you
will find the answer in the mediation itself. Provided that the mediation was set up correctly. The
necessary assembly instructions and all the necessary parameters can be derived from the scien-
tific derivation of mediation. It provides a concrete answer to the question of what to do next at
every stage of the procedure. The answer is more than just a hunch.

Scientific Foundations of Mediation

Anyone who inquires about the scientific background and even more so about a theory of mediation is
quickly referred to the Harvard concept. However, the Harvard concept has little to do with mediation.
It is a study of proper negotiation par excellence." Although his principles have been incorporated
into mediation, the study does not explicitly deal with it. It cannot therefore be used to answer the
question posed at the beginning and to justify the individual steps and phenomena of mediation in
a comprehensible manner. It does not even explain why, depending on the underlying under-
standing of mediation, mediation? is more than proper negotiation and why the parties are sud-
denly, out of the blue, put in a position to find an impressive solution themselves. Nor does it ex-
plain what needs to be done to make this possible or what specifically contributes to resolving the
conflict and not just ending the dispute.

The open questions give rise to further theories to which mediation refers. For example, the con-
sensus principle, the escalation theory, the conflict theory, the communication theory, the sys-
tems theory, the negotiation theory and many others are mentioned.® However, even these deriva-
tions are not attempts to explain mediation, even if the theories are able to explain individual phe-
nomena occurring in mediation in fragments.

In the search for a scientific derivation that not only partially explains the interplay of influences in
mediation, but also understands its inner connection comprehensively and holistically, cognitive
mediation theory is the only approach to date that can be used to describe mediation in its
functionality and effect.” The theory is based on the concept of integrated mediation.® She under-
stands mediation as an insight-based process of imparting understanding.® This process de-
pends on the parties themselves finding a solution with which they can resolve the conflict com-
pletely and amicably.

Mediation as a Process of Knowledge

The fact that the parties have to find a solution is not a defining feature of mediation. The Media-
tion Act only states that conflict resolution should be achieved.” The requirement that mediation is
a matter of finding a solution can be derived from the principle of openness to solutions.? Open-
ness to solutions is both a character trait and a principle that turns mediation into a search
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process.’

The assumption that mediation is about finding a solution is the first axiom of mediation with far-
reaching consequences for the design of the process. The logical consequence of the search pro-
cess leads to the second axiom. It says that the search must consist of a process of cognition .
It's not about finding an object. What can be found is an idea and ultimately a thought that is clear
to both parties as to how the conflict can be resolved or the problem resolved.

Because the parties are supposed to find the solution themselves, they are those who depend on
constructive insights. Consequently, the empowering burden of knowledge lies with them. Parties
are the main protagonists who’ll have to think, not the mediator. The corresponding task of the
mediator is merely to help parties with cognition in order to enable them to gain the insights they
need in order to find the solution.

At first glance, the possibilities available to the mediator in supporting the parties seem rather ho-
meopathic. He is not allowed to decide. He can only advise to a limited extent and, on top of that,
he is not even supposed to prescribe solutions. What can he do concretely to ensure that parties
who have no idea how to solve the conflict at the beginning of the mediation suddenly become
able to do so in the end?

The answer emerges from a change of perspective. If the mediator is asked about the mode of
action of mediation instead of the goal-oriented action, an autopoietic path is revealed that more
or less inevitably leads to the solution.' Then it becomes clear that it is not the mediator who
brings about the solution, but the mediation! The appropriate question of the mediator is there-
fore not: "What shall | do next?". Instead, the leading question is: "What's happening here right
now?"."" Shifting responsibility to the trial aims the follow-up question: "How does the incident fit
into mediation?". The answer to this question includes a professional information management. It
is developed from the mediation theory and describes very precisely, from which the next step in
action results.™

In the specific case, however, an effective decision-making aid can only result from the proces-
sual nature if the mediation is composed of a sequence of actions that are as relevant as they are
small-step and systemically logical. Unfortunately, these actions are not recognizable, at least at
first glance. Also, every mediator will assume that it is not possible to reproduce mediation algo-
rithmically. It is so complex that it behaves more like a chess game, where countless options and
decision-making possibilities arise after the first move.'® Not every option leads to the goal. Now
we have to ask, how a plot of action can emerge from such an obscure diversity?

However, it is possible to provide guidance. Guidance will occur as soon as mediation is under-
stood as a metaworld. The metaworld sees and understands everything. It is a world of its own,
which is reflected in a matrix that has yet to be imagined. Because the matrix is a dynamic con-
struct that cannot act on its own, it uses the help of a mediator. The human being is the media-
tion’s tool. The tool works accurately as soon as the mediator is familiar with the matrix and helps
to merge its processes correctly. Cognitive mediation theory helps him to understand the matrix
and to make use of it.
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Cognitive Mediation Theory

Cognitive mediation theory provides detailed evidence of the requirements to be placed on the
metaworld of mediation. It reveals the plan for how thoughts bring about constructive solutions
even in difficult and seemingly unsolvable cases. The theory exploits all scientific findings that
deal with the decision-making and information processing processes in organisms. Her scientific
approach is transdisciplinary. Through its practical relevance, it forms a hermeneutical circle' that
not only guides and inspires the mediative decision-making process, but also contributes to
sharpening the understanding of mediation.

Cognitive mediation theory assumes that mediation must be a mediation of understanding.' Only
if the parties have a common understanding, they will be able to find a common solution. The as-
sumption of a bridged understanding serves the third axiom of mediation. It distinguishes media-
tion from conciliation, which directs the intellectual focus to the solution. Conciliation is not a me-
diation of understanding but a mediation of solutions. The exact delimitation follows a system
that is based on the respective procedural character.'®

The systematic recording of mediation certainly recognizes that there may and are other concepts
as well."” For this reason, cognitive mediation theory is seen as a comprehensive theory of media-
tion. It still might leave room for other derivations, which is why it deserves its adjective.”® As a re-
sult, the scientific examination of the conflict-laden process of understanding not only affects the

quality of mediation and its understanding. It also provides a guide that can be measured against

benchmarks, with which the mediation is carried out professionally and objectively.'

The Inner Logic of Theory

In order to describe the process of understanding in conflict and to find out what mediation can
contribute to enable the thoughts of the parties to find solutions, mediation theory must first deal
with the question of what prevents them from doing so. Only if the obstacles are removed parties
can succeed in finding the solution themselves. The following chapters describe the requirements
for mediation resulting from this derivation and how they are to be implemented:

1. The starting point is the identification of the obstacles to solution in the first chapter. It
specifies the expectations for the performance of mediation.

2. Once the obstacles have been identified, the path that mediation must provide in order to
bring about the solution crystallizes. What this path should look like is described in the
chapter on the process of mediation.

3. If the process depicts a mental path, it follows a logic that determines the sequence of
steps that build on each other and their progress. It should therefore be the task of the
chapter on the logics of mediation to demonstrate its consistency.

4. After all, the secret of successful mediation is the knowledge of how everything fits to-
gether. Mediation is a process that is as complex as it is flexible, and it challenges this
knowledge in a special way. Therefore, the chapter Assembly and Flow of Mediation deals
with the question of how the functional elements can be identified as operands of
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mediation and processed in a self-running way. Where operands are known, the missing
link is the operator. The dimensions serving as operators underpin the formula for coping
with the complexity®® and information processing associated with mediation.?’

5. When the elements and their interplay are understood, mediation unfolds a potential that
is addressed in the chapter Welcome to the New World. In the last chapter, you will learn
more about the possible consequences of the theory, its possible applications and its ef-
fects.

Identification of the Obstacles to Solution

The initial question to overcome the obstacles to solution directs to the cognitive requirements.
They often stand in the way of factual considerations. Mediation therefore first concentrates on
the cognitive prerequisites of the search for a solution before tackling the factual obstacles. In the
trial, it will take up the chronology by clarifying the disputed factual issues only towards the end of
the fourth phase, after all cognitive obstacles have been overcome. During the fourth phase, a so-
lution channel emerges that condenses the factual questions to the need for clarification.?” A dis-
pute for the sake of arguing will not be possible anymore.? All the obstacles which are based on
cognition should largely be eliminated by the fourth phase.

Cognitive barriers

Cognitive obstacles always exist when the parties consciously or unconsciously defend them-
selves against constructive thoughts, if they can recognize the goal-oriented thoughts at all. The
inability occurs at the latest with more escalated conflicts. Glas/ rightly points out that in conflicts
of escalation levels 1-3, moderation is quite sufficient.?* In these cases, no significant cognitive
mediation is required. Often, empathetic listening is enough to inspire the parties. They are still
able to put themselves in the opponent's world without further ado. Role reversal is a suitable
technique to check this ability.?® The higher the conflict has escalated, the more significant the ob-
stacles to solution will be. In this situation, the horizontal phase structure of mediation expands
the effect of active listening. The addition is enough for simple mediations to still have an effect
from the third escalation stage. However, the need for support in imparting understanding
grows with increasing cognitive impairments. They are triggered by the conflict and go hand in
hand with escalation. For example, competence amnesia, which depends on stress, is a biologi-
cal hurdle,? while the problem trance is a psychological one.?” There are a number of other im-
pairments that lead to the loss of control over action and justify the irrational conflict behavior.
Glasl believes that mediation is no longer possible in conflicts from escalation level 7. It is com-
monly assumed that mediation cannot be carried out in the case of highly escalated conflicts,
power imbalances, addiction and violence.?®

Whether these restrictions apply or not depends largely on the underlying understanding of medi-
ation.® There is a scope ranging from negotiation-based mediation according to the Harvard
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concept to the knowledge-based concept of integrated mediation. Integrated mediation is based
on cognitive mediation theory. It can overcome borders.® It is therefore also used in highly esca-
lated conflicts, power imbalances, addiction and violent backgrounds, in everyday life and other
challenges.

In order to recognize how to overcome the boundaries, the mediator must simply understand how
mediation channels thinking and feeling. Then he must know what prevents the parties from en-
gaging with the thoughts and feelings. Only if he knows the obstacles he will succeed in clearing
the mental path to the solution.

How to Overcome the Obstacles

If mediation is conceived as a process of discernment, it must have its own mechanisms with
which it overcomes the obstacles that prevent the parties from redeeming knowledge. Whether
and to what extent it succeeds in doing so, and when further interventions may be necessary, re-
sults from the nature of the obstacles and the nature of the hurdles that stand in its way. It suits
the construct of mediation that the obstacles can be specifically named.

Personal obstacles and interactions that go hand in hand with perception and communication er-
rors are obvious. They open the door to misunderstandings. Dealing with these obstacles is famil-
iar to all mediators. No need to expose communication tools here. Of course they are used un-
changed in this concept. However, there is contact with mediation theory when and how the
known tools are to be included in the train of thoughts of mediation and in the associated infor-
mation processing.®' The tool system creates the prerequisite for its mediation-oriented use.*

Dealing with Tools in Mediation

If mediation is designed as a process of cognition, the mind is undoubtedly its most important re-
source. It is not tied to a specific location. It can even free itself from the practical constraints of a
procedure. It can perform all the steps needed to gain insights. The object of processing is the in-
formation, not the party.

The shift to the world of knowledge enables a virtual application of mediation. Virtual mediation®
is not only an important orientation in quality management for the generation of benchmarks.* It
also expands the mediation radius® and, last but not least, the understanding of mediation.*
Suddenly, the focus is no longer on the legally regulated mediation process, but on its compe-
tence.®” Container theory allows using this competence almost limitlessly in other processes and
on other occasions up to professional and private everyday use.*®

With the variety of uses, the points of orientation and the requirements shift. Flexibility in particular
requires an additional framework that overlays the horizontal phase structure and goes hand in
hand with it. The overlaying vertical structure set up a hierarchy® in which the procedure repre-
sents the highest level of information. It provides the legal framework that defines the scope for
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action and movement. On a map, the process would be comparable to the road.

The methods form the next lower structural level. They result in the know-how of how to get
around on the road or off-road. The methods are based on the phases with which the stages of
the journey coincide. Overall, mediation is made up of a conglomerate of seven precisely coordi-
nated methods. The path through mediation results from their interaction.

The techniques to be distinguished from the methods are the tools in the narrow sense.” In the
street metaphor, they correspond to the vehicle and depict the lowest structural level. The sys-
tematics of the tools must ensure that the techniques are aligned with the know-how and the
know-how with the process. If this condition is met, consistent use of the tools is ensured. The
next step is always a medieval one.

The thinking

One of the biggest challenges in mediation is thinking in and of itself. Mediators know that uncon-
scious errors in thinking and perception lead to wrong conclusions.*' Less well known are funda-
mental obstacles, some of which result from the complexity of thinking. Thinking is by no means
arbitrary. It should be chosen well. Not all thinking is able to resolve the conflict-immanent contra-
diction. Some ways of thinking even exacerbate it. They lead to a cognitive dissonance* to which
the party does not easily find a philosophical approach. Logical thinking in particular often forces
inappropriate either-or decisions.** Any controversial thinking that leads to opposition makes it
difficult to reach agreement. The controversy increases when it is distributed among parties that
think linearly forward from their positions. The linear thought process exacerbates the problem by
leading further into the problem instead of out of it. Cognitive mediation theory offers a different
way of thinking. It leads the thoughts behind the problem into a constructive character, without
sugarcoating things. On the way there, it brings about a change in thinking that can also be used
to overcome highly escalated conflicts. This is the only way to find the way out of the death spi-
ral.*

The focus

The parties are often not even aware of the conceptual framework into which linear thinking is
leading them. This makes focusing to overcoming the problem all the more important. An incor-
rectly placed frame can hiddenly stand in the way of the solution without being noticed. This hap-
pens especially and always when the solution can be found beyond the framework.*®

The framework of thinking is created by the context and the focus.* Both influence the search for
solutions. Watzlawick explained when the focus on the problem makes the problem part of the so-
lution and why it is so difficult to find a constructive solution beyond the problem. The impairment
results from the context formed by the objective and the focus. The context narrows the view. The
question for example of how to end a war captures the conceptual context into the war instead of
moving it out from there. The solution is limited. How can peace be found in the war? In court pro-
ceedings, the focus is not on solutions but on the result. The result in turn is attributed to contro-

versial positions. It will be difficult to find a solution that lies beyond the positions. In conciliation,
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the focus is on the solution. Interests are connected with solutions. If they continue to be shaped
by the positions, solutions remain limited to that.

Mediation prevents those restrictions through the openness of results. This feature ensures that
the focus has to move away from the result, as well as from the position and even from the solu-
tion. Decoupling from the solution is a major challenge. The doctrine of mediation must also face
up to it, as long as mediation, beyond mediation theory, is seen as a solution-oriented procedure.
Practitioners know that mediation realizes the solution paradox by creating the solution the less
the parties focus on it.*” Cognitive mediation theory shifts the focus away from position, solution,
and outcome to a burden-free world of thought that focuses exclusively on benefit.** Mediation in
the sense of cognitive mediation theory is therefore benefit-oriented. Only the conflict-free benefit
can achieve the goal. Only the benefit is able to describe the satisfaction to be sought. Only in this
context and with a positive focus is a problem-free solution possible.

The emotions

It's hard to think of a satisfying future when current emotions get in the way of positive feelings.
That's why, at least at first glance, emotions are among the major obstacles when it comes to
finding an insight-based solution. Emotions influence thinking, although they cannot think them-
selves. They still have a lot to say. Therein lies their opportunity. Cognitive mediation theory there-
fore does not see emotions as an obstacle. However, it does not avoid them. On the contrary! It
makes emotions conscious. The cognitive process questions and recognizes the message behind
the emotion. If emotions are the guide through life by always orienting ourselves towards good
feelings, it is the task of mediation to readjust the signpost in conflict. The hope of a satisfactory
solution forms the foundation. Reflection and creativity are key. Mediation must bring all this to-
gether.

The conflict

The conflict is certainly the most obvious, if not the only, obstacle that stands in the way of a solu-
tion. It almost seems as if the conflict is doing everything it can to sustain itself, to torment the
parties and to keep them away from the solution. The conflict leads to escalation to competence
amnesia, with which the control of action is also biologically restricted.*® There are misjudgments
and impulses to act that end in self-destruction. Rational thinking is largely eliminated. Unre-
flected emotions get free rein. Now it is important to understand the hidden conflict messages
correctly and to offer a way that enables an open and confidential discussion of the conflict or
conflicts.

Cognitive mediation theory recognizes the conflict message in the Rumpelstiltskin effect. Just as
Rumpelstiltskin in the fairy tale not only spreads fear and terror, the conflict also tells us how to
get rid of it. Like the demon, he dissolves when his true name is mentioned. As soon as the true
name of the conflict is worked out in mediation,*® the way out is found. The name can be found in
self-reflection. In order to find it, mediation must establish a cautious approach to the conflict. It is
helped by the control of the communication axes.®' With Windows technology, the focus is shifted
away from the opponent to the party itself.”? Nothing stands in the way of dealing with the conflict.
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The reflection

Every confrontation requires reflection as well as detecting the real conflict’s name. It is noticeable
that conflict parties are hardly able to do this anymore. A moderator can discipline the conversa-
tion. However, in order to bring about the insights that contribute to the resolution of the conflict,
more is required than just good conversation. Every reflection requires a meta-level. Mediation
must ensure that the meta-level is established. Without it, the parties cannot use their minds. If
mediation is a mind-controlled process, it must deal with how the mind can be used to find solu-
tions. This confrontation also requires a meta-level, which is established in mediation.

The strategy

The strategic requirements of the procedure and the conflict strategy of the parties, which is not
always compatible, often constitute an obstacle that massively stands in the way of a constructive
solution.*® Mediation must attune strategic thinking to cooperation. Where there is no strategic re-
thinking, mediation cannot be considered as an exit strategy. According to Schwarz's theory of
conflict evolution, a change from confrontation to cooperation always takes place only when the
practiced strategy proves to be unsuccessful. Anyone who thinks in confrontation therefore only
escapes it at the moment when he sees his defeat in front of his eyes.

Mediation does not think in terms of defeats. It serves a different way of thinking. Without getting
involved, strategic considerations represent a major obstacle both in the selection of the proce-
dure and in the search for solutions. Mediation must therefore also address strategic issues and
meet strategic requirements so that the conflict strategy does not collide with the procedural
strategy. It is possible to compensate for a strategic incompatibility through a formal change of
procedure or with the help of the informal migration strategy.>

The complexity

Complexity is probably the biggest obstacle standing in the way of the solution. If only because
people tend to deny it. You can't really face it, which leads to incomplete information processing.
The attempt to cope with complexity, which is not to be confused with complicity,* often leads to
black-and-white paintings (simplifications) in which the decision-making processes are reduced to
supposedly simple either-or formulas. As long as simplification is taken into account, the choice
of procedure also includes a decision on the degree to which complexity can be overcome. The
depth of processing required and provided can be seen from the continuum of disputes.*® There,
the extent of the dispute is determined on the basis of the dimensions of facts, emotions, posi-
tions, interests and, if necessary, time.

No procedure, except mediation, covers all its dimensions. The legal procedure perfects the re-
duction with the help of subsumption. It cannot bring about the solution from the ideas of the par-
ties, but only from the comparison of a real with a standardised state of affairs.”” Mediation can
better engage with the ideas of the parties. It can not only move into all dimensions of the dispute
continuum. With the technique of dimensioning integrated into the train of thought,*® it can also
include other variables of complexity in information processing. Mediation is thus able to cope
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with the complexity as far as possible. The ability comes in handy in dealing with doubts, initiating
emergencies and shaping the future.

The other influences

For the sake of completeness, it should be mentioned that the obstacles cannot be exhaustively
listed here.*® The thinking of the parties is subject to other influences, which can be both intrinsic
and extrinsic. These include cultural and social circumstances and the influence of the helper sys-
tem.®® In addition to the groundbreaking obstacles, there can®' be other, even the smallest influ-
ences, similar to the butterfly effect, that influence conflict management. The experienced media-
tor should also keep an eye on these. The process of mediation helps him with this.

The Process of Mediation

The obstacles described above leave an impression. The impression may shift the conventional
idea of a procedure, showing off that mediation is different.®® Right now it should be enough to
clarify that there is hardly an obstacle that can be overcome with a single intervention. Even if a
targeted measure is being considered, it must fit into the moment, the situation and the frame-
work to achieve the desired effect.®® The decisive factor is the interplay of the forces hidden in
mediation.

A concept should help to recognize what needs to come together. The mediation procedure,
which is only sparsely regulated in the law, offers only a form. It is of strategic importance as soon
as mediation needs to be created as an exclave for confrontation.®* Otherwise, the form says little
about the nature of mediation and how it is to be realized conceptually in the process. The char-
acter of mediation will have the expressiveness.

In order to emphasize the character of mediation, cognitive mediation theory sees mediation less
as a procedure determined by the sequence of procedural acts. Rather, it can be seen as a dy-
namic process characterized by actions related to each other and interacting with each other. The
process is about the effect, not the order of actions. A process based on knowledge is particularly
dependent on these effects. It must adapt to the needs of the parties, not their needs to the pro-
cedure.

Since mediation is an insight-based process, it is understood the best way, when it is seen as a
train of thought. On the one hand, the mental path indicates the needs that help to walk it. On the
other hand, it covers the distance, where one thought leads to the next one. The path is following
a concept that aims to circumvent or overcome the obstacles that stand in the way of knowledge
in order to gain the goal-oriented insights. The starting point is the objective.

The common goal

Mediation only leads to a constructive outcome if the parties are willing and able to walk the men-
tal path together. This becomes possible as soon as they set a common goal that they can agree
on. It results from the structure of the underlying decision-making process where the common
goal is to be found. A court case would put the goal in the decision. Unfortunately the decision
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cannot constitute a common goal as long as the idea of the outcome of the process diverges. Un-
til then, the parties are pursuing different goals, which entail controversial thinking and argumen-
tation.

This does not change if, as in conciliation, the objective is shifted from the decision to the solu-
tion. The solution answers the question of how to implement the decision. In this respect, too, dif-
ferent objectives are pursued. The exception is the case of the orange example in the Harvard
concept, where the divergent ideas of solutions were able to avert a distribution conflict. How-
ever, the pursuit of solution-related interests is also controversial in the orange example if both
parties want the same thing. In all cases, the goal of incompatible decisions or solutions leads to
controversial thinking that suggests a zero-sum game. The parties cannot follow the common
path. This can only succeed if they align their thinking in parallel. Uniformly aligned, parallel think-
ing becomes possible when mediation defines a goal that all participants can agree to. One goal
that everyone can agree on is far in the future, where the benefits are to be found. The benefit is
addressed when a solution will be found with which everyone is satisfied. The common goal indi-
cates a search process that automatically leads the thoughts to a cooperation.

The reverse gear

In the mediation landscape, there are different ideas about the goal of mediation. Mediation the-
ory assumes that its goal is achieved once a satisfactory solution has been found. The goal is
therefore directed towards the solution, not the final agreement.®® The final agreement is one pos-
sible outcome. It’s a result. It already represents the first step in the implementation of the solu-
tion, so it definitely is behind the goal. The final agreement simply is intended to manifest and se-
cure the solution.

Even if the goal is directed towards the solution, mediation is not a solution-oriented procedure.
The goal is only achieved when the solution is satisfactory for everyone. Whether it meets this re-
quirement or not is decided by the benefit highlighted above. Chronologically speaking, the in-
coming benefit lies behind the solution. It is even behind the decision. Only because it determines
the solution, it is pulled forward in the decision-making process where the expected benefit will
be questioned before the solution is found.®® With this logical order, mediation handles the pro-
cess of decision-making backwards. The benefit is dealt with in the form of the expectations in
phase three, the resulting solutions fall into the fourth phase, so that the decision with which the
solution leading to the benefit is manifested is brought about in the fifth phase.

The inverted logic of a decision-making process is undoubtedly unfamiliar. However, it is a crucial
and decisive step in the rethinking of mediation.

Journey through multiple worlds of thought

Even if the parties have agreed on a common goal, there are plenty of opportunities to fall back
into an argument along the way. This danger must be averted if mediation is to lead to the
planned dispute without dispute. However, as long as the parties have the unwanted solution in
mind, they will fall back into problem-centered thinking. The way out takes up the idea of rethink-
ing by directing thoughts in a different direction. Albert Einstein already knew that the way of
thinking that leads into a problem cannot get you out of the problem. With other words: A line of
thought can hardly move away from a problem if it is oriented towards the problem. The mental
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path leading to the solution must therefore be a detour. It takes place in several stages, which are
based on the phases and lead through different worlds of thought.®’

The first world of thought that the parties go through in the second phase leads through the bro-
ken world. The second world of thought, which the parties go through in the third phase, leads
into the ideal world, free of problems. The fourth phase leads back to the real world, where prob-
lems still need to be resolved. The designations prove the important steps of the phases:

2. phase: Arguments that support the positions are admitted in the second phase. They are
merely juxtaposed and not discussed. The parties have the opportunity to describe the broken
world. It's just a matter of pointing out what's wrong. The train of thought is then broken off.
This is one of the reasons why many beginners find the transition from phase two to phase
three so difficult.

3. phase: A new train of thought is opened up that does not address the problem, but as-
sumes that the problem has been solved or does not exist at all. In this thought step of the
third phase, the thoughts are directed into an imaginary state, which the integrated mediation
describes as the ideal world.

4. phase: Only when an image has been created that can be used to describe the ideal state
are the thoughts transferred back to the real world in the next phase. The parties should now
consider how they can actually bring about the ideal state from the current state. For the men-
tal setting, it is crucial that the solution is developed from a positive idea of the future and not
from an offensive and defensive thinking that corresponds to the dispute.

And another 'world

If you look closely, you will see that mediation is a nested process that, like the universe, encom-
passes several worlds and dimensions. Therefore, there is a further world in addition to the worlds
of thought. It might be compared with a matrix laying over the worlds of thought. What is meant is
the metaworld.®® Mediation has several meta-levels and depicts a meta-level itself.®

The metaworld is juxtaposed with the real world, in which the parties physically move. It is im-
portant to distinguish between the different worlds. This is the only way they can set themselves
apart, monitor and learn from each other. Now systems theory comes into play. The theory, which
originates from sociology, attempts to understand sociological structures in all their complexity. It
differentiates between systems, elements and their environment so that the interactions between
the entities are revealed.

With regard to mediation, the system that needs to be identified first is the dispute system. It is
the real, operational world of the parties, in which they live out their dispute. Because they are
within the system, they are, similar to Plato's allegory of the cave, attached to their sensually per-
ceptible world, which in case of doubt is only able to direct the gaze to the opponent and not
even to themselves and let alone to the entire system of conflict.

Strikingly, the mediator is not part of the dispute system. This is because, unlike the judge, he is
not involved in the outcome as a decision-maker and, unlike the conciliator, not as an opinion
leader. The systemic assignment has nothing to do with the principle of independence.™ It results

67 See https://wiki-to-yes.org/Gedankenwelten
68 See https://wiki-to-yes.org/Systemik

69 See https://wiki-to-yes.org/Metaebene

70 See https://wiki-to-yes.org/Unabhéngigkeit

-12-



in a specific communication behavior that corresponds to the principle of indetermination.” It en-
forces the self-responsibility of the parties and keeps the mediator away from the operational
level.

The mediator is part of the mediation system, which is all around. As an independent system, it is
able to observe the dispute system from the outside without any involvement in the matter. Only
the systemic construct allows to establish a meta-level reflecting the dispute, the contentious be-
havior and later also the behavior of all participants in the mediation.

With the reflection level, mediation creates an essential condition for the process of imparting un-
derstanding. It is the level that makes the question "What is happening here right now?" possible
in the first place. The meta-layer is already set up in the first phase and remains established
throughout the whole process. Because mediation can only provide structures and does not act
itself, the mediator is to be seen as the personified meta-level. His attitude is determined by this
role in the game.

Procedural impact

The mediative process is not only designed to gain insights, but also to convey understanding. It
forms a hermeneutical circle where knowledge is oriented towards understanding and under-
standing towards knowledge. A mediative train of thought corrects the focus, the context, the way
of thinking and the direction of thought. It compensates for all reflection deficits. At the very least,
it sets conditions for the obstacles not to unfold. The process forms the mental path. It is the
point of orientation that makes mediation a process-oriented approach. Process orientation ex-
pects every tool to be used in a way that it supports the train of thought and the path of
knowledge hidden in it. When the parties engage in the path, the solution is created by following
the path. Nothing more is needed. It arises from the thought process.

The Confucian wisdom: "The journey is the goal" is nowhere better expressed than in mediation.
Because the process is a mental path, attitude plays an important role. The attitude of the media-
tor must correspond to that of a meta-level, so that the mediator represents the personified meta-
level.

Procedural principles

The path that the thoughts have to travel is invisible and not easily recognizable. In order to pre-
vent the parties from straying from the path, it is identified and secured by principles. The princi-
ples act like landmarks giving orientation. They result from the key data of an insight-based trans-
fer of understanding.

If the solution is to be generated from knowledge and understanding, pressure, deception, stress
and everything that runs counter to free will and trust-building is counterproductive. The parties
must be able to negotiate on an equal footing. Voluntariness is a self-regulating principle for this.
It enshrines a right to demolition at any time. Contrary to practice, it does not serve to question
the motivation to negotiate. Rather, it is important to introduce voluntariness as an indirect warn-
ing to the other participants to behave in such a way that no one has to make use of the right of
termination. Personal responsibility is another principle that ensures the construct of mediation. In
order for the parties to exercise their own responsibility, the mediator must reduce his responsibil-
ity as much as possible. The principle of indetermination secures the resulting role, which is
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limited to the personification of the meta-level.

All principles are used as intended if they are seen as conditions whose task is to realize the un-
specified characteristics of mediation. The characteristics express the essence of mediation. In
this logic, the principles adapt to the characteristics. If the characteristics are realized, confidenti-
ality, neutrality, independence and lack of decision-making power can be considered disposable.

The logic behind mediation

Mediation is characterized by an impressive adaptability. The necessary flexibility expects the me-
diator to recognize the functional units of the process and to put them together effectively. He has
to know how everything fits together and what belongs where so that the process can be under-
stood. Nothing comes by chance. The approaches with which mediation overcomes the cognitive
obstacles are neither random nor arbitrary. Rather, they are subject to a logic that brings thoughts
together. The consolidating system of logic is called the logic of mediation. Mediation logic sum-
marizes the phase logic, the logic of the levels, the topic logic and the conflict logic. All sub-pro-
cesses are aligned towards the common goal coordinated by the logic of mediation.

The logic of the phases

Phase logic is an essential condition for the realization of mediative thinking.” It replicates the
train of thought.” The phases correspond to the successive milestones in the cognitive process.
Cognitive mediation theory assumes a five-phase model because it fully maps the train of
thought. It is questionable whether one can still speak of mediation if one of the phases is omit-
ted. The milestones marked by the phases and the knowledge gains to be achieved in each case
are as follows:

1. Phase: The initial insight makes it clear that there is no good or easy to achieve, imple-
mentable solution. The insight is that a solution has to be sought and that there is a way to
carry out the search. Thus, in the first phase, the goal is agreed, the path to it is deter-
mined and the meta-level is established.

2. Phase: The initial insight is the need to search. The question of what to look for is open.
The gain in knowledge consists of the thematic limitation and the uncovering of the contra-
diction. This results in a precise dispute investigation. The cognitive dissonance is ac-
cepted. The conflict-oriented themes are transferred into a dialectic.

3. Phase: The initial insight is the need to define the benefit. The gain in knowledge is the
comprehensibility of the different views, commonalities, and the ideas of the benefits that
can actually be achieved. The focus is on clarifying the meaning and developing the solu-
tion criteria.

4. Phase: The initial insight is the idea of how the benefit feels. The gain in knowledge is the
way in which the benefits are realized. The solution options to be collected and evaluated
are led step by step into a solution channel.

5. Phase: The initial insight is the idea of what the solution should be. The gain in knowledge
is the assurance that it will also come to this. The solution found is manifested. The solu-
tion is reviewed for its sustainability and feasibility and determined accordingly.
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The phase logic is self-explanatory. The path cannot be taken if the goal is not clear. The solution
cannot be found if the criteria have not been worked out. The solution cannot be manifested until
it has been found. Mediation is only successful if the solution found meets the previously devel-
oped benefit criteria. Because of this inner connection, the quality of mediation can only be
judged on its own merits.”

Phase dynamics

A schematic representation of the phases reveals the tension built up by the process sections.”
The tension contributes significantly to the dynamics of the mediation. It promotes the progress of
the process. Each phase establishes a stage on the mediative train of thought. Each phase gives
the mediator and the parties its own work assignment. The work orders differ from each other.”

Each work assignment requires independent know-how, which is why mediation is divided into
several methods. The mediator must always know where he is in the process and what the re-
spective phase expects of him. This is the only way he can implement the phases methodologi-
cally correct. The mediation map helps him to find his way around.”’

With the help of the division of phases, mediation is able to include everything that is necessary to
promote understanding. Mediation confronts multidimensionality. It can capture and merge even
incompatible ways of thinking. The different ways of thinking are processed sequentially in isola-
tion in order to later reassemble them into an overall picture. For example, logical thinking, from
which the contradiction arises in phase 2, is transferred into a dialectic in phases 3 and 4, and fi-
nally ends up in logic again. Legal thinking distinguishes itself from psychological thinking, which
dominates phase 3. Analytical thinking finds just as much space as intuitive, heuristic, hermeneu-
tic or lateral thinking, to name just a few examples. Each way of thinking is identified so that it can
be classified on the mental path. At the end, their results are brought together in an overall pic-
ture.”

The logic of the issues

The topics determine the subject of mediation. The topics are coordinated with the conflicts, so
that they also determine the object of the conflict. The recording of topics requires a conflict
analysis. It is important that each topic represents a conflict. So there are only as many topics as
the case gives rise to conflicts. The topics are introduced in such a way that the thoughts are di-
rected towards a common goal. This is a crucial first step in resolving the controversial thinking of
the parties. Mediation does not find the solution in dispute. Mediation finds it in togetherness.

Unlike in court proceedings, the thoughts are not led from the commonality, i.e. the undisputed,
into the dispute, but vice versa. Thoughts are led into the commonality. The dispute is initially only
recorded in order to delimit it and to work out the questions to be clarified. The jointly developed
question is intended to neutralize the opposing positions. It forms the starting point for leading the
thoughts away from concurring views, which are concretely worked out and approximated in the
third phase.

The topic logic focuses on the question with which the problem can be overcome. It helps the
parties to accept the cognitive dissonance resulting from the contradictory positions and to face
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the questions that need to be clarified.

The logic of levels and depth

Mediation knows that common ground can hardly be found at the level where positions collide. As
long as both sides claim the same thing for themselves, there will always be a distribution conflict
if the distribution cannot be increased.” In order to avoid the clash, mediation is therefore looking
for a level of negotiation in which the most common ground can be established. In the orange ex-
ample of the Harvard concept, interests were sufficient to avoid the clash. If both children want
the same, if both want to drink orange juice, the interests are not enough to find a common basis
for negotiation anymore. Then the mediator needs to go one level deeper, for example to the rela-
tionship level or even deeper to the level of the needs, the values or the identity. He dives so
deeply into the levels until he has found the level that provides a common basis for the search for
solutions. The process is described as plane diving.*

The common level needs to be found, determined and established in the third phase. It results in
the depth of processing to be measured against the dispute continuum and therefore influences
the choice of mediation model.?' If mediation meets different views and needs the transformative
mediation will be the choice.® If it needs a mix of different approaches, the integrated model is
the way to bring everything together.®

The logic of conflict

The handling of conflicts also fits seamlessly into mediation, when conflicts are differentiated not
by type but by dimension. The dimensions of the conflict distinguish the content of the conflict.®
They not only establish a direct reference to one of the three human intelligence centers. They
also allow a direct link to the topics to be worked out in the second phase. Conflict dimensions
are factual conflicts, relationship conflicts, value conflicts, structural and system conflicts.

The conflicts are determined in the conflict analysis and divided according to the conflict dimen-
sions.® The assignment to the topics of mediation establishes a correspondence between the
mediation and the conflicts. The reference to factual conflicts, relationships or value conflicts au-
tomatically reproduces the distinction between problem and conflict. It realizes the separation of
“man and problem" elaborated by the Harvard concept. The human being occurs in the relation-
ship and value conflicts, the problem lies in the factual conflict.

The assignment to conflict dimensions indicates the necessary depth of processing and thus the
choice of mediation model.®® Factual conflicts are assigned to rational intelligence, relationship
conflicts to emotional intelligence and value-based conflicts of identity. In one case, rational intel-
ligence is addressed, in the other emotional and finally instinctiveness. Consequently, the classifi-
cation according to conflict dimensions also determines the level of processing and the selection
of the mediation model.

The conflict work indicated by the combination of conflict logic and phase logic corresponds to
the approach of solution-oriented brief therapy. The proximity to therapy proves that, despite all
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the differences, mediation is also possible for traumatized parties. Like mediation, the solution-
oriented brief therapy does not require a diagnosis.®” It directs the patient's thoughts into a world
of thoughts that overcomes the problem or trauma. Solution-oriented brief therapy mainly works
with the miracle question.®® A technique that also serves well in the third phase of mediation in or-
der to uncover the path to knowledge.

The logic of information

Another sub-process that needs to be integrated into the thought process of mediation is infor-
mation processing. Information is the smallest component of mediation. In order for it to be in-
stalled correctly, every piece of information must be qualified and evaluated. If mediation is a
communication of understanding, it is important to grasp the core of the information. It requires a
high level of information literacy and a precise handling of information from the mediator.®

The logic of dimensions

It has already been pointed out that the depth of processing to be determined with the help of the
dispute continuum defines the extent of conflict resolution. The mediation model can be derived
from the desired depth of processing. The mediation model describes the way mediation is car-
ried out. It determines the focus of the work, which is based on the dimensions of the dispute
continuum.®® The number of dimensions on which the proceedings are based determines the ex-
tent of conflict management. Mediation, and in particular the mediation model of integrated medi-
ation, which is based on cognitive mediation theory, basically takes all dimensions into account. It
is thus the most comprehensive concept that, analogous to blended mediation, supports a
change and a needs-based expansion of the mediative approach. It includes evaluative, facilita-
tive and transformative mediation and can even integrate processes that are not part of the pro-
cess, so that mediation always provides the appropriate way of dealing with the conflict.

Assembly and flow of mediation

At least in more complicated cases, it is not enough to know the basics and the one-dimensional
process of mediation, as the law suggests. In order to exploit the competence of mediation, it is
also not enough to know the logics with which thoughts are transferred to the rhythm of media-
tion. The decisive factor is the knowledge of how everything comes together. With this
knowledge, mediation adapts to even the most complicated cases. In order to uncover the con-
nections and to unfold the effect of mediation, the following building blocks must be brought to-
gether precisely:

1. The construction: The construct describes the structure of the structures and the system-
ics. It expresses the different levels of processing and their relationship to each other.

2. The procedures: The procedures describe the procedures and sub-processes to be han-
dled and coordinated in mediation. They must be able to be found in the structure of medi-
ation.

3. The operands: The operands are the functional units with which mediative information

87 See https://wiki-to-yes.org/Lésungsorientierte Kurztherapie
88 See https://wiki-to-yes.org/Wunderfrage

89 See https://wiki-to-yes.org/Informationsverarbeitung

9 See https://wiki-to-yes.org/Mediationsmodelle

-17-



processing is realized.

4. The operators: The operators are the functions that help to read or modify the operands.
They ensure that the functional units are correctly integrated into the process and the
case.

Mediation as a puzzle game

In order to explain mediation clearly, the orange example of the Harvard concept is often used.”
This overlooks the fact that the orange example only depicts one aspect of mediation and not the
much more complex process behind it. The comprehensive process is better represented with the
following analogy of a puzzle game:

The grandchild is visiting grandma. Grandma wants to make the visit attractive. She therefore
suggests a game. Unfortunately, she doesn't have a large stock of games. In the basement she
finds an old puzzle. On the box is a train as a picture template. It is the puzzle picture to be laid.
The puzzle consists of 5,000 pieces. Unfortunately, the children had poured another puzzle with
15,000 pieces into the same box. There is no longer a template for this. Grandma and grandchild
still decide to put the puzzle together. So you have no choice but to throw all the puzzle pieces on
the table to match them to the respective puzzle. Only then can they insert the stones in one or
the other picture. The puzzle piece symbolizes information.

The information can be put together like puzzle pieces to form a picture. Information also has
characteristics. Just as the puzzle pieces can be identified by shape and color, the information is
identified by the meta information. The meta-information reveals the so-called information dimen-
sion, which can be used to qualify the information and classify it in the process or case.® The in-
formation dimension tells you what type of information it is. Is the information a fact, an opinion,
an argument or even a solution? Cognitive mediation theory describes how to deal with the differ-
ent pieces of information, so that, as in a puzzle game, the only thing that matters is to put the in-
formation in the right place so that it sums up. Together with the other information it creates the
picture from which the parties can develop the solution.

Cognitive features of the puzzle game

The metaphor of the puzzle game can not only be used to explain how information can be put to-
gether in mediation. It also becomes clear that the player does not need to know the picture at all.
It is only a matter of placing the individual stone correctly with the other stones in combination.
Applied to mediation, mediation could be described as an information puzzle that helps the par-
ties manage the complexity without having to see the connections.?® The metaphor of the puzzle
also explains the procedural strategy of mediation. In a puzzle, it is not the winner that matters,
but only the profit. The profit is the finished picture, i.e. the solution found in mediation. It doesn't
matter who brings in the crucial information and how, so that the solution comes about. The main
thing is that it comes into play and makes it possible to complete the picture. The fact that the so-
lution, i.e. the image, must represent a win-win result is not relevant to the game.

It is relevant that the picture to be placed, thus the solution, pleases all players. Otherwise, the
principle of voluntariness allows them to reject the image.** Via this detour, it may be assumed
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that the players only agree with images that produce a win-win result.

It is important to note that mediation is made up of more than just a single puzzle picture. One of
the information illustrations to be placed concerns the trial, the other the case. Another could con-
cern the application of the law. The images of the parties may also differ from each other. Only
when all the images are put together will enough information have come together to bring to-
gether and show the solution in a common picture.

The idiosyncratic information management

What sounds so complicated is quite simple in practice. The only thing that matters is that
enough information has been placed in the right position so that it interlocks and their networking
comes into effect. This is exactly what happens in mediation, when the information is entered into
the process sorted by its dimension. The process distinguishes between three steps:

1. The information is received and examined for its relevance to mediation

2. The information is assigned to the processing level, the case level, and if applicable, the
legal level, and so on.

3. The information is linked to the dimension that matches the editing level.

It goes without saying that the dimensioning must be carried out separately for each party. The
comparison allows the information to be compared. Information of the same dimension belongs
together. In addition to the proof of togetherness, the information framework created by the di-
mensions reveals where the information belongs and where it is still missing. This knowledge ful-
fils the principle of being informed and the mediator's duty to check information.*® He must there-
fore know what information is needed to handle the mediative information processing correctly.*
Sizing not only helps to identify which information contributes to complete information. At the
same time, it reveals the missing information. The ability to locate information like puzzle pieces in
an image not only reveals what information makes up the image. It also shows where which infor-
mation is missing to complete the picture. A good mediator also sees what is not visible.

Together with the knowledge of mediation and its logic, the dimensions are an important point of
reference in dealing with information. There is a connection to the question raised at the begin-
ning of this article as to what needs to be done next. The answer comes from the information to
be processed.

The need to qualify the information before further processing is explained by computer science. A
computer only knows how to deal with information after it knows what information is to be pro-
cessed. Numbers are to be treated differently than texts or data. In order to know the treatment,
the computer only needs to know whether the information is a number, a text or a date. With this
knowledge, he can process the information correctly. In communication and thinking, too, the
type of information determines their treatment. Information that qualifies as facts is to be treated
differently than opinions or emotions.®” Information about relationships is to be treated differently
from information about an object. Each dimension requires the mediator and the parties to deal
with the information accordingly.

The interconnectedness of information comes about because all dimensions are logically con-
nected. The dimensions correspond to the anchor points of the mediation logic. For example, an
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argument leads to a position at the process level that dissolves in the topic. A motive provides the
clue for a solution criterion. The topic is linked to the conflict, which in turn is linked to the depth
of processing and the dimensions of the dispute continuum. At the case level, the same argument
leads to a question that can be used to deduce a motive. From the motif, the solution criterion for
a conflict represented in the topic can be determined, which re-establishes the connection to the
procedure, and so on. Everything is interconnected. The way in which the information is linked
gives a logical structure. It is evident that their interconnectedness, similar to communication be-
tween the hemispheres of the brain, takes place both within and across planes. If all connections
are identified, the result is an unimaginably large information network. It realizes the characteristic
of complexity by interconnecting all dimensions that occur as variables. The dimensioning makes
it possible to cope with complexity.*®

The enlightenment effect

Every mediator knows the phenomenon. Suddenly the party knows what to do. The conflict has
been resolved. It feels as if the party has been enlightened. Mediation theory also questions how
this phenomenon comes about. There could be clues to the goal-oriented methodology of media-
tion.

There are various attempts to explain it. One approach follows the system-theoretical considera-
tion, where the mediator contributes to the irritation of the system in order to stir up the forces of
order-from-noise.* A psychological approach focuses on the resonances to explain the phenom-
enon that all participants in the mediation system suddenly come across the solution in unison.'®
The philosophical approach is based on the fact that the information fits together like in a puzzle
to form a picture of knowledge. Even in a puzzle game, the motif to be laid can already be seen,
although not all the stones have been laid out yet. Thus, in mediation, too, a sufficient amount of
related information can contribute to constructing the solution. The phenomenon can probably be
explained by the interplay of all attempts at explanation, which have not been conclusively listed
here. The only thing that is certain is that there is no monocausal cause and that both the human
being and the mediation dependent on it are too complex to look for a single cause.

In the apparent chaos, it is fascinating to observe that the mediator does not have to contribute
much to trigger the enlightenment effect. If the mediative train of thought is established and the
information is introduced correctly, the mediation results in a flow. The parties only have to follow
the path to reach their goal.”® Mediation becomes a no-brainer. Just like they follow a path with-
out thinking much, as long as you feel that the path feels right and that it leads you to your desti-
nation.

Welcome to the new world

The path that feels right is the path to a new world of thinking. It is a path to contentment. It is
possible to get along without fear, hatred, envy, jealousy, greed and resentment.'® The path is a
mental one. It is not limited to a formal procedure, which can easily be refused. Cognitive media-
tion theory suggests that the ability of mediation to rethink should also be applied outside the pro-
cedure according to the Mediation Act.'® If you look at the sick world, you can see how important
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it is to rethink and to change the way to go. Rethinking avoids the "more of the same" effect,
which leads to the abyss.'™ If mediation is understood as an insight-based mediation of under-
standing, it condenses a competence that escapes the death spiral for sure. Unfortunately, a re-
think is already required to recognize that mediation is different. Only then can the idea of their
competence and possibilities be revealed.

Arthur Trossen

About the author: Arthur Trossen. Born 2.1.1955, married, three adult children. Studied law and psychology. Further training in media-
tion, team optimization, constellations, supervision, etc. in Germany, Austria and America. Former commercial prosecutor, retired
judge, resident twinning advisor, international expert in mediation, trainer, lecturer and practicing mediator. Founder and long-time
chairman of the Association of Integrated Mediation. Author and editor of Wiki to Yes, the largest database on mediation. Cover pic-
ture: Denker Skulptur by Auguste Rodin on https://pixabay.com/de/photos/der-denker-rodin-paris-skulptur-692959/ Verlag and copy-
right: Win-Management GmbH, 57610 Altenkirchen, Im Mihlberg 39 www.wiki-to-yes.org.

104 See https://wiki-to-yes.org/mehr-vom-selben

-21-



